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Abstract 

A doctor's responsibility towards a patient in the context of suspected 

medical malpractice is an important topic in civil law, considering the 

importance of maintaining professional standards in medical practice. 

By paying attention to professional ethics that do not allow promises of 

absolute healing, this research aims to examine doctors' legal 

responsibilities and handling of suspected malpractice, with a focus on 

resolutions that prioritize deliberation and increased communication 

between doctors and patients. This research uses a qualitative approach 

to explore civil law perspectives through contract theory, document 

analysis, and interviews with legal experts and health practitioners. 

Data were collected to understand how medical services contracts 

define the rights and obligations of physicians and patients, and how 

approaches to resolving suspected malpractice are implemented in 

practice. The research results show that improving communication, 

continuing education, developing protocols for handling malpractice, 

and strengthening the legal framework are key aspects in reducing the 

incidence of medical malpractice. This research also found that 

deliberation and internal resolution approaches are effective methods in 

resolving allegations of malpractice, in line with Law Number 17 of 

2023 concerning Health. This research recommends implementing 

effective communication strategies between doctors and patients, 

providing continuous education and training for health workers, 

developing clear internal protocols for handling malpractice, and 

strengthening civil law to support medical malpractice conflict 

resolution. It is hoped that these steps will create a safer medical 

environment, strengthen the health system, and benefit both patients 

and health practitioners. 
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1. INTRODUCTION 

Medical Malpractice is defined as professional negligence by a doctor or health worker that causes 

harm to the patient, whether physical, emotional or financial. Malpractice can occur for a variety of reasons, 

including misdiagnosis, negligence in providing care, not obtaining informed consent from the patient before 

a medical procedure, and failure to inform the patient about the risks of the procedure. (World Health 

Organization. 2020). Indonesia, as a legal country, has clear rules regarding medical practice which are 

contained in various statutory regulations. UU no. 17 of 2023 states explicitly the rights and obligations of 

medical personnel and patients. Article 273 states the right of medical personnel to obtain legal protection as 

long as they work in accordance with existing standards, (a) obtain legal protection as long as they carry out 

their duties in accordance with professional standards, professional service standards, standard operational 

procedures and professional ethics, as well as the patient's health needs" and Articles 276 to 277 regulate the 

rights and obligations of patients. (Law Number 17 of 2023)  

 

Article 276 Patients have the right: 

a. get information about his/her health; 

b. get an adequate explanation regarding the Services 
The health he received; 
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a. obtain Health Services in accordance with medical needs, professional standards and quality 

services; 

b. refuse or agree to medical treatment, except for medical action necessary to prevent infectious 

diseases and control outbreaks or epidemics; 

c. gain access to information contained in medical records; 

d. ask for the opinion of Medical Personnel or other Health Personnel; and 

e. obtain other rights in accordance with the provisions of statutory regulations. 

 

Article 277 Patients have obligations: 

a. provide complete and honest information about their health problems; 

b. with the advice and instructions of Medical Personnel and Health Personnel; 
c. comply with the provisions applicable to Health Service Facilities; and  
d. provide compensation for services received. 

Malpractice cases in Indonesia vary, from simple mistakes to fatal mistakes that result in death or 

permanent disability. Various examples of cases reported by the media or which have ended up in court have 

sparked public discussion regarding the need for fair review and enforcement of the law for both parties. 

Malpractice cases that receive attention often give rise to debate not only around medical responsibility but 

also the legal implications of the action. (The Jakarta Post. 2022) . In practice, medical malpractice claims 

often involve interpretation of the "recognized standard of care" that medical personnel should have 

provided. Therefore, an in-depth understanding of professional standards and operational procedures that are 

in accordance with professional ethics is crucial. On the other hand, patients have the right to expect a certain 

level of care and competence from their treating physicians. So, when there is a gap between expectations 

and reality, the issue of doctors' responsibilities becomes the main focus. (Adriani, DK, & Sudarto, HM 

2020). Then, in Indonesia, increasing public awareness of patient rights also demands an increase in medical 

service standards. This situation adds urgency for doctors to fully understand the limits of their obligations 

and for patients to know the limits of their rights in receiving health services. In many cases, there is a debate 

between what is interpreted as a "medical risk" that cannot be avoided and what constitutes "negligence" that 

should be held accountable. (Syarifudin, A. 2019). Seeing this complexity, there is a need to examine and 

understand the dynamics of civil law that apply to medical malpractice cases in Indonesia. This research 

focuses on exploring the civil legal responsibilities of doctors towards patients who suffer from medical 

malpractice. Thus, the background of this research is designed to answer these questions by examining 

existing cases and the related legal framework, with the hope of finding a solution that balances the rights 

and obligations between doctors and patients. (Murdoko, AR, & Widjanarti, A. 2018).  

The importance of research on doctors' responsibilities towards patients in medical malpractice cases 

cannot be overstated, considering the increasingly complex dynamics of interactions between doctors and 

patients and its broad implications for aspects of civil law. Along with increasing public awareness of their 

rights as patients, as well as the development of increasingly advanced and specific medical practices, there 

is a trend of increasing malpractice cases being reported and brought to the green table. Medical malpractice 

not only involves the moral and ethical aspects of the profession but also legal entanglements and financial 

consequences that can destroy a doctor's career and undermine trust in the health system. In Indonesia, where 

the legal system continues to evolve to match global practice, a review of existing legal regulations is 

essential. Therefore, by understanding the civil law context surrounding the practice of medicine, medical 

professionals can operate within safe boundaries and patients can protect their rights effectively. Examples of 

malpractice cases that have become hotly discussed in both the public and professional spheres can be taken 

from incidents where a surgical error occurred which resulted in the patient losing organ function or an error 

in administering a fatal drug dose. In some cases, the lack of effective communication between doctors and 

patients about the risks of the procedure to be carried out has resulted in patients making decisions without 

sufficient information, which could have been avoided if the doctor had provided a clearer and more 

complete explanation. Seeing that this problem is a very fundamental and structural issue in civil law, it 

requires an in-depth investigation to not only evaluate current legal standards but also provide 

recommendations for improvement. In doing so, this study seeks to provide a comprehensive analysis of how 

physicians can practice medicine with a greater sense of security without constantly feeling threatened by 

potential malpractice suits, while demonstrating how patients can be given a sense of confidence that the 

medical system is functioning fairly and responsible. This research is important because it can be a valuable 
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contribution to the legal literature in Indonesia, informing policy makers, legal practitioners, medical 

institutions, and the general public about how civil law can be utilized to improve the quality of medical 

services and reduce the incidence of malpractice. So far, legal debates and decisions surrounding medical 

malpractice have often been dominated by subjective views and unsystematic casuistry, making this research 

a step towards establishing a more objective and structured legal framework. In responding to and 

understanding the full dynamics and consequences of medical malpractice, this research will provide a 

stronger foundation for future improvements and for fair and equitable protection of the rights of patients and 

medical personnel. With the results of research, the responsibility of doctors towards patients for suspected 

medical malpractice is viewed from a civil law perspective. (Ahmad Akbar Hasibuan, Redyanto Sidi. 2023). 

 
2. RESEARCH METHODOLOGY 

This descriptive qualitative research focuses on the phenomenon of medical malpractice from the 

perspective of doctors and patients, as well as the related legal implications. By using secondary data such as 

laws, health regulations, medical codes of ethics, and court decisions, this research aims to analyze doctors' 

responsibilities and medical service standards. This research aims to gain an in-depth understanding of the 

regulations and civil laws that govern doctors' responsibilities, the influence of ethical codes on medical 

practice, and how court decisions set precedents in malpractice cases. By organizing secondary data, 

identifying key themes, and using data triangulation for validity, this study provides insight into the 

responsibilities of physicians in medical malpractice, which is beneficial to the public, legal practitioners, 

and medical personnel in understanding medical malpractice issues in the context of civil law. 

 

3. RESULT AND DISCUSSION 

Informed Consent 

Informed consent (Consent to Medical Procedures) is a fundamental principle in medical ethics and 

health law, representing the consent given by the patient after fully understanding the medical procedure to 

be undertaken, including its potential risks and benefits. This concept stems from the recognition of patients' 

rights to make informed decisions regarding their medical care, rooted in the values of individual autonomy 

and freedom. The origins of the term "informed consent" can broadly be traced back to the mid -20th 

century, when issues of medical ethics began to receive more serious attention, especially after revelations of 

non-consensual medical experimentation during World War II. The development of this concept was also 

influenced by important court cases that emphasized the importance of patient consent, such as the case of 

Salgo v. Leland Stanford Jr. University Board of Trustees in 1957, which explicitly introduced the term " 

informed consent ". ( Rahmadsyah, Rudi, and Redyanto Sidi. 2023). The definition of informed consent 

includes the process by which a doctor or other health care provider provides information to a patient about 

the diagnosis, nature and purpose of the proposed procedure, available alternatives, and the potential risks 

and benefits of each option. This information should be presented in language that is easy for patients to 

understand, allowing them to evaluate their options before giving their consent. Informed consent is not just 

a signature on a consent form; it is an ongoing communication process between patients and healthcare 

providers. The benefits of the practice of informed consent are significant, both for patients and healthcare 

professionals. For patients, the primary benefit is empowerment through adequate information to make 

educated decisions about their care. It affirms patient autonomy and respects their right to determine what 

happens to their bodies, contributing to patient trust and involvement in the health care process. From a 

healthcare provider's perspective, informed consent serves to reduce the risk of misunderstandings and 

unrealistic expectations, which can lead to patient dissatisfaction and malpractice-related lawsuits. By 

providing clear and complete information, doctors can help build a relationship of trust with patients, which 

is important for successful treatment outcomes. (Redyanto Sidi. 2020). Apart from that, informed consent 

also has broader ethical and legal benefits. From an ethical perspective, it supports the principles of justice, 

respect for human dignity, and honesty. In a legal context, informed consent serves as a protection for both 

parties. For patients, this provides assurance that their rights are recognized and respected; for healthcare 

providers, it acts as evidence that they have fulfilled their obligation to inform patients, potentially reducing 

the risk of litigation. In this research, a legal analysis of informed consent is needed to dissect how 

regulations and medical ethical codes guide doctors in conveying information to patients. This includes how 

physicians fulfill their legal and ethical obligations to ensure that patients receive all the relevant information 

necessary to make educated decisions about their care. Failure in the informed consent process may be 
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considered a form of medical malpractice if patients are not given the opportunity to fully understand the 

risks, benefits, and alternatives of a medical procedure, ultimately influencing their decisions. Implementing 

effective informed consent requires more than just administrative procedures; this requires effective 

communication, empathy, and a deep understanding of the patient's needs and desires. Health professionals 

must be skilled at explaining complex medical information in an accessible and understanding manner, as 

well as being sensitive to patient concerns and questions. In practice, this may also involve the use of 

educational materials, such as brochures or videos, to help ensure that patients truly understand the 

information given to them. Informed consent is an important pillar of ethical and legal medical practice, 

striking a balance between medical expertise and patient rights. By ensuring that patients are actively 

involved in decisions about their care, informed consent strengthens the doctor-patient relationship, supports 

informed and responsible decision making, and advances the ultimate goal of medicine: to treat with respect, 

concern, and justice. 

 

The Legal Relationship of Doctors and Patients in Medical Procedures Seen from a Civil Law Perspective 

The relationship between doctor and patient is one of the most fundamental aspects of medical 

practice. In the context of civil law, this relationship is often viewed through the prism of a service contract 

which regulates the rights and obligations of each party. The Civil Code (KUH Perdata) provides a broad 

legal framework for understanding and navigating these legal relationships. A contract between a doctor and 

a patient is formed based on an agreement to provide and receive medical services. According to Article 

1338 of the Civil Code, " All agreements made legally are valid as law for those who make them ." (Civil 

Code, Article 1338) This creates a legal basis for doctors to provide care, and for patients to receive care and 

comply with related payment obligations. In medical service contracts, there is an element of "achievement" 

that must be carried out by doctors, namely providing medical services in accordance with professional 

standards. Article 1339 of the Civil Code states, " Agreements must be carried out in good faith." This 

requires doctors to act professionally, ethically, and with concern for the patient's welfare. The physician's 

obligations in this relationship include, but are not limited to, providing competent care, maintaining patient 

confidentiality, and obtaining informed consent before performing medical procedures. Article 1365 of the 

Civil Code states that " Every unlawful act which causes loss to another person requires the person whose 

fault caused the loss to compensate for the loss ." This underscores the responsibility of physicians to avoid 

malpractice that could harm patients. (Anwar, Y., Riza Zarzani, T. ., & Chermanto, C. 2023). In line with 

physicians' obligations, patients have the right to receive appropriate medical care, to be fully informed about 

their health condition and treatment options, and to the privacy and confidentiality of medical information. 

Article 1381 of the Civil Code regulates " claims for unlawful acts ," which can be applied in cases of 

violation of patient rights. The legal relationship between doctors and patients in the context of medical 

procedures is a complex relationship regulated by civil law principles. The Indonesian Civil Code provides a 

strong legal basis for regulating medical service contracts, establishing the rights and obligations of doctors 

and patients, and providing a dispute resolution mechanism. It is important for physicians and patients to 

understand their rights and obligations within this framework to ensure that the practice of medicine is 

conducted ethically, professionally, and in accordance with applicable legal standards. 

 

Doctor's Responsibility towards Patients in the Event of Malpractice Seen from a Civil Law Perspective 

As a profession, doctors have an obligation to provide medical services to patients. Remembering that 

there is an obligation towards doctors means that the doctor accepts responsibility if an error occurs. The 

professional responsibilities of doctors can be divided into ethical responsibilities and legal responsibilities. 

Legal responsibility can also be divided into administrative responsibility, criminal responsibility and civil 

responsibility. (Anny Isfandyarie, 2006). The responsibility of doctors in the event of medical malpractice in 

civil law can be seen from 2 (two) theories which state the source of the malpractice act, namely the breach 

of contract theory, in this theory the source of the malpractice act is the breach of contract (default) and the 

negligence theory, this theory states that The source of malpractice is negligence or error. This responsibility 

aims to obtain compensation for patient losses in the event of errors or medical malpractice. (Kembaren, 

Novalina, & Sembiring, Tamaulina. 2024). The responsibility of doctors for default is regulated in the 

provisions of Article 1239 of the Civil Code which states that: " Every obligation to do something, or not to 

do something, if the debt does not fulfill its obligations, is resolved in the obligation to provide compensation 

for costs, losses and interest ." Meanwhile, liability for breach of contract arises because the doctor does not 
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carry out his obligations originating from the agreement, namely the therapeutic agreement. (Veronica 

Komalawati, 2002). Default occurs because the doctor's actions in providing treatment to the patient are not 

in accordance with what is contained in the therapeutic agreement, such as not carrying out what was 

promised, being late in carrying out the promised action, making a mistake in carrying out what has been 

agreed and doing something that is prohibited in the agreement. In the event of a default in health services, 

according to Bahder Johan Nasution must fulfill the following 3 (three) elements. (Bahder Johan Nasution, 

2005) 

a. The relationship between doctor and patient is based on a therapeutic agreement. 

b. The doctor violates the purpose of the therapeutic agreement when carrying out the procedure. 
c. Resulting in harm to the patient due to the doctor's actions. 

By fulfilling the elements of breach of contract, the patient can hold the doctor responsible for the 

losses they suffer. The patient can file a lawsuit against the doctor to the District Court where there is a 

dispute, but the patient provides evidence that there has been a loss due to the breach of contract, as in the 

civil law system in Indonesia, proof of the arguments for the lawsuit is borne by the plaintiff/patient. As for 

compensation for losses due to default in Article 1249 of the Civil Code, it is only determined in the form of 

money. However, in its development, according to experts and jurisprudence, losses can be divided into 

material and immaterial losses. Material losses are losses that can be measured in money, while immaterial 

losses are losses suffered that are not worth money. Responsibility for unlawful acts (onrechtmatigedaad) is 

regulated in the provisions of Article 1365 of the Civil Code, the emergence of a doctor's responsibility 

which causes harm because the doctor in carrying out an action on a patient is an unlawful act, namely 

contrary to the principles of decency, thoroughness and caution that are expected of him. (Hendrik, 2010). 

Lastly, the author borrows contract theory by Hugo Grotius, that every individual is a rational actor who 

enters into a contract or agreement to advance their personal interests. In a medical context, patients seek 

care to improve their health, while doctors offer their professional services as part of their practice. This 

contract is bound by the principle of good faith, where both parties are expected to fulfill their obligations 

according to the agreement. As the author has explained in the paragraph above, one of the figures in 

contract theory was Hugo Grotius, who in the 17th century argued that a contract is an agreement between 

two or more parties which creates legal obligations that must be fulfilled. Later, this idea was further 

developed by figures such as John Locke and Jean-Jacques Rousseau, who emphasized social agreements as 

the basis of society and law. In the context of medical malpractice, contract theory helps explain the legal 

responsibilities that doctors have towards patients. When physicians fail to meet the expected standards of 

care, which have been implicitly or explicitly agreed upon in a medical services contract, this may be 

considered a breach of contract. Article 1338 of the Civil Code states that all valid agreements are valid as 

law for those who make them, which provides a legal basis for demanding compliance with the agreement. 

In civil law, allegations of medical malpractice are considered serious because they involve a violation of the 

service contract between the doctor and the patient. When malpractice occurs, patients have the right to 

demand compensation based on Article 1365 of the Civil Code, which states that every action that is against 

the law and causes harm to another person, requires the perpetrator at fault to compensate for the loss. 

However, in the end, the author, who also works as a health worker, is of the opinion that no medical worker 

wants malpractice to occur on a patient, no health worker does not want the patient being treated to recover. 

Therefore, the public needs to understand and understand that medical services provided by medical 

personnel are healing efforts, in their ethics medical personnel are prohibited from promising healing. What 

exists is effort, maximum treatment in accordance with Ethics and Medical Service Standards. 

 

4. CONCLUSION 

In the context of a doctor's responsibility towards a patient for suspected medical malpractice seen from 

a civil law perspective, contract theory offers valuable insight into the relationship between doctor and 

patient. This relationship, regulated through a medical services agreement, requires the physician's fulfillment 

of an obligation to provide medical care consistent with the standards of the profession. Medical professional 

ethics emphasizes that health workers must not promise absolute healing to patients, but can only offer 

maximum effort and treatment. This reality recognizes that, even with the best intentions, there is no 

guarantee that any medical intervention will be successful without the risk of complications or malpractice. In 

the event that there are indications of malpractice, it is important to remember that the recommended initial 

approach is internal resolution and deliberation to reach consensus, in line with the mandate of Law Number 
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17 of 2023 concerning Health. This approach not only reflects a commitment to fair and constructive 

resolutions but also emphasizes the importance of maintaining a relationship of trust between physicians and 

patients. 
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